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NOTES of 


Jurisdiction in Bastardy 


In the case of Tetaw v. O'Dea (1950) The Times, July 25 
the High Court, on a Case Stated by the appeals committee of 


the law 


ms still 


the London quarter sessions, decided that it 
that when a bastard child is born abroad to a foreign mother 
with a foreign domicile she cannot obtain in this country an 
affiliation order against the putative father, even though at 
the time of her application she is living in this country. In this 
case the mother, a German, gave birth to a child in Hamburg 
im August, 1949 She was then domiciled and resident in 
Germany. In November, 1949, at the instance of the putative 
resided 


n 


father, she came to England with her chid and has 
here since 

A metropolitan magistrate made an order in her favour, 
but on appeal quarter sessions held themselves bound by 
R. v. Blane (1849) 13 Q.B. 769. On behalf of the mother it 
was contended that since R. v Humphreys 1914 3 K.B. 1237; 
79 J.P. 66, R. v. Blane was no longer good law 

In giving judgment, the Lord Chief Justice said that R. v 
Blane (supra) \aid down in the clearest possible terms that the 
bastardy laws of this country had no application where a 
bastard had been born out of this country, and the legislature 
had not intended to overrule R. v. Blane when passing the 
Act of 1872. Then came R. v. Humphreys (supra) which was, 
in some respects, difficult to understand, but that case only 
decided that a woman who was domiciled here could obtain 
a bastardy order notwithstanding that the child was born out 
of the country 

It was stated before the High Gourt that there are many 
cases depending on the result of this case which has just been 
It is to be noted that the decision in R. v. Humphreys 

rity decision by Bankes and Lush, JJ., with 


ty 


decided 


dissenting. The present decision makes it clear that 


applied to give jurisdiction to justices 


lumited application, and must not 
in cases not within 


the same na 


Fishing Vessels Not Passenger Steamers 


In the case of Duncan vy. Graham and Others (1950) 114 


IP.N 435, the High Court, o 


" rb 
Tweed upne 


a case stated by the Recorder 
i the Recorder's decision that 
mn one occasio t convey members 
H.M_S. Diadem, were not passenger 
the provision f the Merchant 


Act, 18 7 The journeys in question were made 


Stcarn 


Shippir 
without charge to the members of the public concerned and the 
crews of the vessels recerved no wages in respect of those journeys 
Nevertheless proceedings were successfully taken im a court of 


summary jurisdiction against the owners of the two vessels and 


the master of them for carrying passengers in the two 


f one 
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vessels when the vessels had not been surveyed and “certified 
by the Board of Trade, contrary to s. 271, supra, and s. 21 of 
the Merchant Shipping Act, 1906 

On the hearing of the appeal the Recorder found that, in so far 
as the questions for his decision were questions of fact, the two 
vessels were not passenger steamers within the meaning of 
88. 267 and 271 of the Act of 1894, and that persons carried 
n them were not passengers within the meaning of s. 267 (this 
He therefore allowed the appeals 

The High Court supported his decision The Lord Chief 
Justice said that the phrase: “ every passenger steamer which 
carnes more than twelve passengers ” did not make sense unless 
one read it as meaning that the steamer must first be a passenger 
Steamer, i¢., one either habitually or substantially used for 
carrying passengers or else one constructed as a passenger 
Steamer. Without so reading the clause it was difficult to read 
it grammatically or to make sense of it. The Recorder had held 
that these were fishing vessels and not passenger steamers and 
the court could not interfere with that finding 


6 a definition section) 


4 Poultry Shed as a Vehicle 


We hope in due course to see a report and to give some 
account of a case, Garner v. Burr, referred to in The Times of 
July 22, 1950. All that the report there states is that the High 
Court held im that case that an empty poultry shed fitted with 
wheels, drawn behind a tractor on a highway, was a vehicle 
within the meaning of the Road Traffic Acts. It is obviously 
mpossible to comment on the matter without more knowledge 


of the facts 


Standard of Proof in Matrimonial Cases 


There have been conflicting decisions in the past on the stan 
dard of proof required before it can be said that a matrimonial 
offence has been established The question has come under 
review again in the Court of Appeal in the case of Bater v 
Bater 1950 2 AILE.R. 458 This was an appeal from a decision 
~ Mr. Commissioner Grazebrook, K.¢ who, in delivering 
sdgment in the case in which wile petitioned for divorce on 

} the alleged cruelty of her husband, said: “ In 
ucceed the wife has to satisfy me that there has been 
salth, bodily or mentally, or reasonable 

has to prove her case beyond reasonable 


The Court of Appeal held that the words which we have 
italicized were a correct statement of the law Bucknill, LJ 
said that he adhered to what he said in Gaver v. Gaver 1950 
|! All E.R. 804 at p. 805, and Davis v. Davis 1950 1 AIL E.R. 40 
He added that in Gaver v. Gaver he should perhaps have said 

The standard of proof required in a criminal case is higher 
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He continued “I 
do not understand how a court can be satisfied that a charge 
has been proved (and the statute requires that the court shall 
be satisfied before pronouncing a decrec) if, at the end of the 


than that required in some civil actions.” 


case, it has a reasonable doubt in its mind whether the case 
has been proved 

Denning, L.J., said that although in our law a higher standard 
" proof is required in criminal than in civil cases there 6 no 
ibsolute standard in either case, and he quoted with approva 
a saying of Best, CJ nm proportion as the crime is enormous 
«) ought the proof to be clear The degree of proof depends 
on the subject matter Had the Commussioner put the cax 
higher and sani that the case had to be proved with the same 
strictness a8 4@& crime i proved in a criminal court said 
Denning. LJ he would, I think, have misdirected himself 

Justices can get useful guidance from this case in that it lays 
down that where serious issues are involved a high standard 
of proof is required. Divorce proceedings are there stated to be 
the kind of case which requires a high standard, and we think 
that the same may be said of many of the cases which come 
before justices for decision under the Summary Jurisdiction 


(Separation and Maintenance) Acts 


Privilege of Communications with Probation Officer in Matri- 
monial (Cases 


Our readers will remember that in McTaggart v. McTaggart 
1948) 2 All E.R. 754, the Court of Appeal held that the evidence 
of a probation officer who had attempved reconciliation was 
rightly admitted in proceedings in which the parties had them 
selves given evidence as to what had transpired at the interview 
in question. Cohen and Denning, LJJ., expressed the opinion 
that the privilege in such a case is that of the parties, and that 
had the wife taken objection to the husband's giving evidence 
as to what had transpired at the interview the objection would 
have been valid. It would have followed then that the probation 
officer could not be called upon to give that evidence 

In Mole v. Mole 1950 2 All E.R. 328 the Court of Appeal 
had to consider whether a letter written by a husband to a 
probation officer was privileged The wife petitioned for 
divorce and sought to produce the letter, which was written by 
the husband in reply to one from the probation officer who had 
been consulted by the wife as to a possible reconciliation. §[t 
was argued for the wife that the opimons expressed by the tw 
lords justices in McTaggart v. McTaggart (supra) applied only 
when both sides have accepted the probation officer as a cor 
ciliator The court did not accept this argument. Buckr 
LJ... sand It 1s essential 


with the probation officer as intermediary, that statement 


if a reconcihation is to be attempte. 
ade by either party, as soon as the probation officer is ask 
n that capacity, should be treated as privileged 
pport of t irgument it was urged that to apply th 


to such an early state as in this case tenck 


g of the principle that a spouse ts 


she has made a na fi attempt t 


sending it by 


What is Vinegar ? 

The High Court in the case of Kat v. Diment (1950) The 
Times July 22, has upheld the decision of the Chief Magistrate 
at Bow Street Magistrates’ Court that to call a solution of 
acetic acid and caramel “ non-brewed vinegar” was to apply 
to it a false trade description within the meaning of the Mer- 
chandise Marks Act, 1887, s. 2 (1) (d@) 

The case arose from a prosecution launched by the Malt 
Vinegar Brewers’ Federation with the object of preventing the 
Non-Brewed Vinegar Manufacturers from using the term 

vinegar “ in marketing their product. It was the contention 
of the prosecution that the term “ vinegar can properly be 
applied only to a liquid which was the product of a double 
fermentation, and that the liquid sold by the defendant Mr 
Kat, although it was a perfectly wholesome product was not 
‘vinegar and should not be so described even with the ad- 
dition of “ non-brewed ™ to make it clear that it did not pretend 
to be a brewed liquid. They said, in effect, that “ non-brewed 
vinegar was a contradiction in terms The prosecution's 
contention, which was accepted by the Chief Magistrate, has 
now been upheld by the High Court 

This decision brings to an end a controversy which has 
lasted for many years. In 1937, at the London sessions, a decision 
was given against the practice which was then in vogue of 
referring to the synthetic product as “ artificial vinegar” or 
“table vinegar.” Since 1937, the term “ non-brewed vinegar ° 
has been used. But for the war it is probable that this would 
have been challenged sooner. The long delay has certainly 
given to its use an apparent authority in that it was adopted 
by the Ministry of Food who, so it was reported in the present 
case, had licensed 450 manufacturers to make such liquids 
and had approved the use, to describe them, of labels bearing 
the words “ non-brewed vinegar.” It remains to be seen how 
this product will be described in the future. It was never sug- 
gested during the hearing of the case that it was in any way 
harmful, although the Chief Magistrate found as a fact that 
brewed vinegar has a superior smoothness and bouquet 


Food | abelling 

We call attention to the Labelling of Food Order, 1950 
(S.1. 1950 No. 1061), which ts to come into operation on 
November |, 1950. The Labelling of Food Order, 1946, as 
amended, is revoked and replaced by the new order, and 
infringements of the order are to be offences against the Defence 
(Sale of Food) Regulations, 1943 

It is not possible in a note of the week to summarize the 
provisions of the new order. The explanatory note at the end 
states that it substantially re-enacts in a consolidated form the 
1946 order and its amendments. Weights and Measures pro- 
visions are omitted. The note then goes on to list twelve of what 
it calls the principal new provisions introduced by the 1950 
order Those of our readers who are likely to be concerned 
with this order can deal with the matter in a satisfactory way 
only by securing a copy of the order and reading its provisions 
Fortunately the postponement of its coming 
into force gives ample time for them to do this 


for themselves 


The Shops Acts and Their Enforcement 


The Institute of Shops Acts Administration publishes an 
official journal with the title The Inspector. It is mainly of 
interest course, to those for whom it is primarily intended, 
but in reading the issue for April, 1950, we notice various points 
of more general interest There is a criticism by Mr. T. L. I 
Gregory of the reports of the Gowers Committee. His principal 
objection ts to the recommendation that sanitary authorities were, 
except in the county of London, the proper authorities to be 
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entrusted with duties relating to the enforcement of the pro- 
visions of the Shops Acts, together with a number of other duties 
which Mr. Gregory suggests form “a field of complicated 
duties which it is proposed greatly to extend." He argues that 
with a small authority, which a sanitary authority often is, 
it will be economically impossible to employ an adequately 
qualified officer with sufficient time to devote to these duties 
and that the tendency will be to have one inspector with so many 
different tasks to perform that he will not have time, even if he 
has (as is doubted) the necessary knowledge and experience to 
see that the many provisions of the Shops Acts are suitably 
enforced. Another criticism is that these smaller sanitary 
authorities are often, so Mr. Gregory states, comprised almost 
entirely of small traders who are not likely to be unduly active 
in the administration of legislation, some details of which are 
“repugnant to public opinion.” The quotation is from the 
committee's own wording. It is suggested that county and 
county borough councils, and the councils of boroughs and 
urban districts, with a population exceeding 40,000 (in certain 
cases 2(),000 is considered suitable) are much better authorities 
to be entrusted with these duties in that their “ financial resources 
are such as to justify the employment of a suitably qualified 
inspector (or inspectors) who would spend his whole time or a 
substantial portion of his time on Shops Acts duties.” 


We do not pretend to know the other side of the argument, 
but it does appear that the points raised by Mr. Gregory are 
matters of substance, and we have no doubt that whoever is 
responsible for considering the reports of the Gowers Committee 
will have his attention directed to them 


A very useful feature of this April number of The Inspector 
is a report of the case of Nixon v. Capaldi in which, on July 13, 
1949, the High Court of Judiciary in Scotland decided that it 
was an offence aguinst the Shops Acts, 1912, s. 9, as read with 
the Shops (Hours of Closing) Act, 1928, to sell ice cream from 
a motor van in the street after the time when it could lawfully 
have been sold in a shop. The court commented on the English 
case of Eldorado lve Cream Co. v. Keating (1938) 1 All E.R. 330, 
in which, under s. 13 of the Shops (Sunday Trading Restriction) 
Act, 1936, a box tricycle from which ice cream was sold was held 
not to be a “ place * within the meaning of the section 


West Riding Statistics 


Figures presented in the general statistics and epitome of 
accounts for the year ended March 31, 1950, are not, as the 
county treasurer (Mr. John Durham, O.B.E., F.S.A.A.) mentions 
in the preface, strictly comparable with those of the transitional 
year 1948-49 and preceding years, due to numerous legislative 
changes affecting the finances of local authorities which took 
effect in 1948. The truth of that observation is especially visible 
in a table giving equivalent rates in the £ for various services 
and under other heads for the five years to 1949-50. For in- 
stance, in 1945-46 the county welfare (largely public assistance) 
services cost the equivalent of 3s. 7d. in the £, and 4s. in 1947-48, 
but in 1949-SO were replaced by the care of aged infirm and 
handicapped persons costing the equivalent of Is. in the £:; 
a new item in 1948-49 and 1949-50 in respect of payments in the 
nature of capitation grants to councils of county districts under 
the Local Government Act, 1948, s. 9, was equal to 2s. 8d 
in the £; and General Exchequer Grant equivalent to about 
4s. 6d. in the £ under the Local Government Acts, 1929-46 for 
each of the three years to 1947-48 was replaced by Exchequer 
Equalization Grant in the region of 9s. in the £ in each of the 
years 1948-49 and 1949-50 


Partly for the reasons just indicated, total revenue expenditure 
and the sources from which this was met are not strictly com- 


parable over the five years to 1949-50. Nevertheless, figures 
given in a table of general financial statistics are remarkable 
These show that total annual revenue expenditure of the county 
council rose by nearly fifty per cent. during five years, from 
£12,201,000 in 1945-46 to £18,120,000 in 1949-50. Expenditure 
met from rates, however, fell from £4,479,000 (12s, 8d. in the £) 
in 1945-46 to £3,851,000 (10s. 10d. in the £), in 1949-50, mainly 
becuuse Government grants rose from £6,362,000 in 1945-46 
to £12,347,000 in 1949-50. These variations exemplify one of 
the ways in which personal incomes in different parts of the 
country have had their values altered as a result of social 
legislation since 1945 


The return of rates levied in 1950-51 and general statistics 
of the county council and county district councils of the West 
Riding is stated in a foreword of the chairman of the finance 
committee (county alderman J. H. Hudson, M.C.) to be or 
similar lines to that published last year Principal changes 
between 1949-50 and 1950-51 in the rates levied in the eleven 
non-county boroughs are an increase from I&s. 6d. to 19s, 6d 
in the £ in Goole and a possible decrease (dependent upon 
continuance of the decrease shown in the first half-year) from 
18s. 2d. to 17e. Sd. in Ripon; in the fifty-seven urban districts 
variations range between an increase from 14s. 6d. to 17s. 6d. 
in the £ in Meltham and a decrease from 22». 6d. to 215. in the £ 
in Swinton; and in the twenty-one rural districts general 
rate variations are between an increase from ISys. to I6s. 6d 
in the £ in Wetherby and a decrease (deduced from the first 
half-vear) from 1S». 6d. to I4s. 4d. in Settle. In the county 
as a whole, the amount of rates levied per head of population 
vary between £9 I45. 6d. in Harrogate non-county borough and 
£2 14s. 7d. (excluding additional items in parishes) in Goole 
rural district Rateable value of the administrative county 
totalled £8,200,675 at April 1, 1950, and, being equal to £5 4s. Sd 
per head of population, was about one-fifth below the national 
average, thus qualifying the county for a substantial Exchequer 
Equalization Grant 


Rate poundages levied in respect of local services, i¢., 
other than county council, vary considerably as between different 
county districts, partly due to relatively high or low rateable 
value. In Batley non-county borough I». 2d. in the £ is being 
expended on parks and pleasure grounds in 1950-51, compared 
with 24d. in Pontefract. On housing the position is somewhat 
reversed, Pontefract spending Is. 14d. in the £ and Batley 64d. 
Among the urban districts, Rawmarsh and a nurnber of others 
require more than 3s. in the £ for highways and bridges, while 
Royston requires only 9d. and Heckmondwike and Hemsworth 
little more than I». in the £ for this purpose. Some levelling 
as regards total rates levied in different county districts is effected 
by higher and lower values in terms of district rates of amounts 
received from the county council under the Local Government 
Act, 1948, s. 9, out of a uniform item of 2s. 10d. in the £ in the 
county precept. Thus Harrogate non-county borough receives 
an equivalent of Is. Sd. im the £ in exchange for the payment of 
2s. 10d., while the income equivalent in Morley is 3s. 8d. In 
urban districts, income equivalents run up from Is. 11d. in the £ 
in Ilkley to Ss. 4d. in Darton. Rural districts qualify for grants 
under the Act of 1948, s. 9, at half-rate (because the county 
council provide a larger proportion of services in this class of 
area), so that none of those in West Riding receive as much as 
they pay, the nearest approach being five cases above 2s. in the 
£, and the remotest from equality being in Wharfedale, where 
income worth only 7d. in the £ is received in exchange for a 
payment of 2s. 10d. in the £. Both booklets of statistics relating 
to West Riding contain information which will stimulate and 
maintain lively interest in the effective local government of the 


county. 
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* BILKING” AS CREDIT BY FRAUD 


increasing s being ree:tered on the meter and that 
the h . ’ debt ability to that same amount 


If th rs intentions are fraudulent and 


he shows that by 
the journey why cannot he be properly 

of the Act of 1869 
gue to the cor y urge that it cannot be said 
been incurred until t mount has been ascer 
as the relevant t quire the amount of the 
ermined by the n f > amount of the dept is 
and therefore the debt 1s n ncurred ! the 
ds Then, they say, the driver does n give credit 
wdiately demands payment i if Hi and 


does not ay the amount 


those who 

the pro- 

have deen 

bec possidie t ite offenders under 
1896 Act 0 t if any person 
espect to a cab 


believe that 


ivoid payment 
i tare 


refused to pay ‘ iwfully due 
eithe efuses to give the driver an ad ss at which 


he can be found, or, with intent to deceive, gives a false address, 
he shall be liable on summary conviction to a fine not exceeding 
40s. or to fourteen days’ imprisonment. The amount of the 
fare may be ordered to be paid in addition and the fine may be 


to compensate the driver 


do not think that any reliable argument against the bring- 

ing of a charge under the Act of 1869 can be based on the exis- 

tence of the 1896 Act The provisions of the latter deal with 

me kind [ matters not covered by the former and provide, in any event, a 
red and ¢ local summary remedy in place of what was, in 1896, a remedy 


on of the meant available by indictment only 


" ‘ ' ‘ 
owever, that Yet another point that is made is that if the fraudulent 


hire vf a taxicab can be prosecuted under the Act of 1869 
why cann fraudulent traveller in a train or bus be similarly 
dea v } The answer 1s that the circumstances are different 
eguired to pay for his journey by 

yn his trave ind the case of 

re the end of 

is able to 


any 
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STREET TRADING COMPLEXITIES 


The street trader's lot is chequered. Either he is called a 
barrow boy respective his age and of his being static or 
dynamic, or he is, most often unjustly, termed a spiv In this 
more sophisticated age it seems that the glamour which attached 
the days of Albert Chevalier has died, and 
at best he is treated as something of a necessary evil. He per- 

ns, in the most thickly populated parts of towns and especially 
in London, a useful function, but is naturally an object of 
dislike to the shopkeeper, in that he does not pay rent or rates ; 
equally so to the motorist, because the manner of carrying on 
his calling so often leads to reducing the width of highways 
available for traffic. Until recently he had, however, one 
advantage over his rent and rate paying competitor in that he 
enjoyed in practice, and was commonly thought to enjoy in law, 
freedom from the statutory obligation of early closing. The 
virtual immunity enjoyed in this respect was generally based 
upon the decisions in Eldorado Ice Cream Company vy. Clarke 
and Eldorado Ice Cream Company v. Keating 1938 1 All E.R 
330; 102 J.P. 147. In these cases the Eldorado Ice Cream 
Company employed men who sold ices from tricycles, which 
were supplied from a warehouse not open for trading with 
The Divisional Court held that the warehouse was 
not a “* place “ within the meaning of s. 13 of the Shops (Sunday 
Trading) Act, 1936, because no business was carried on there, 
and that the tricycle was not a “ place 


to his Occupation in 


Customers 


within the meaning 
that section because a place must be something akin to a 
shop. The section has a marginal note 


‘ 
oO 


“ extension of pro 
visions of this Act to retail trading elsewhere than in shops,’ 
and the operative words are “ shall extend to any place where 
any retail trade or business is carried on, as if that place were a 
shop.” The court did not deal with the question whether the 
piece of ground on which the tricycle came to rest while cach 
ice was sold was a “place.” Although the decision turned 
upon the precise language of s. 13 of the Act of 1936, it was 
widely believed to extend also to s. 9 of the Shops Act, 1912, 
which says that it shall not be lawful in any locality to carry on, 
in any place not being a shop, retail trade or business of any 
class at any time when it would be unlawful in that locality to 
keep a shop open for the purposes of retail trade or business of 
that class. It was stated recently by Mr. Victor Mishcon, 
chairman of the public control committee of the London County 
Council, that “a recent decision of the High Court” had 
established that all street traders must conform to normal 
closing hours in the locality and that the London County 
Council would enforce s. 9 of the Act of 1912 in this sense 
The decision of the High Court referred to by Mr. Mishcon 
f we are not mistaken, that of the High Court of Justiciary, 
in Nixon v. Capaldi 1949 Sc.L.T. 381 Here the Eldorado 
cases had been followed by the learned Sheriff-Substitute, who 

no distinction between the language of the Act on which 

were decided and the Shops Act, 1912, but in the High 


‘ 
’ 


is 


Justiciary attention was drawn to two decisions of 
“wtish Sheriffs upon the Act of 1912 itself. which had been 
the contrary effect. Of these, Glasgow Corporation vy. Murphy 
(1915) 31 Sh CI had related to selling fruit from a 
barrow P ’ ise f Dundee v. Cosgrove (1938) 44 
Sh. Ct. Rep. 15 ng coal from a lorry. Upon 
facts, such sales ar Te] ri » trom the Eldorado Corm- 
¥$ Sales, and in each case there was a conviction The 

Justice Clerk (Lord Thomson), with whom Lords Mackay 
and Jamieson concurred, discussed the English decisions 


They evidently doubted Lord Hewart’s reasoning, but the Shops 


(Sunday Trading Restriction) Act, 1936, does not apply to 
Scotland, so they were able to distinguish The following 
ttish Law Times, loc. cit.. may be useful 
to readers who cannot readily refer to it 
*What appears (said the Lord Justice Clerk) to have 
weighed with the Sheriff Substitute in reaching the decision 
which he did was the case of Eldorado Ice Cream Co. ¥ 
Keating, supra. This authority proceeds on a different 
statute altogether which is designed for a different purpose 
The argument which was put forward and rejected was that 
the particular vehicle, which in that case was a tricycle, 
was not a place, and it does not seem to have been argued 
that it was the presence of the vehicle at rest on the public 
street that brought the carrying on of the retail trade from 
it within the words of the section which we have under 
consideration The result was that the Lord Chief Justice 
rather scoffed at the argument that was presented. But the 
Lord Chief Justice also thought that the absence of a general 
prohibition against retailing during prohibited hours 
compelled a more limited construction of the word “ place.” 
Counsel took up this point and argued that, if the meaning 
of “ place" was to be so wide, it would have been simpler 
for Parliament just to have prohibited retail selling alto- 
gether and so reached the desired result. | am not satisfied 
that that is a sound argument. I do not know that such a 
general prohibition woukl have been possible. It was not 
intended to prohibit retail trading but merely to regulate it 
I really do not see why the absence of such a prohibition 
should limit us to a construction of “ place” as “ shop 
or premises akin to a shop,’ which was the phrase used by 
the Lord Chief Justice. His Lordship, of course, may have 
overlooked the definition of shop to which I have already 
referred. On the other hand, he may have reached his 
conclusion on a construction of s. 13 of the English Act, 
the Shops (Sunday Trading Restriction) Act, 1936, which is 
not just in precisely the same form as the section which 
we have to consider. It is obviously easier to regard any 
place as meaning “ premises akin to a shop” when the 
words under construction are “ any place where any retail 
trade or business is carried on,’ than where the words are 
“any place not being a shop.” In the second case, shops 
are ruled out ; in the first, it may be doubtful whether and 
to what extent premises akin to shops are ruled out. I 
think that we must give a meaning to the word “ place" 
wider than the formula employed by the Lord Chief Justice of 
“ premises akin to a shop.” It is not necessary for us to 
speculate as to what the widest limit of the definition may 
be. Eldorado Ice Cream Company v. Keating (supra), 
for all we know, may have been a perfectly good decision 
on its own particular statute and it is to be observed that 
the Lord Chief Justice said “ It becomes clear when one 
looks at the whole scheme and purpose of the Act, that it is 
essential that the place where the employment is carried on, 
to be a “ place within s. 13, must be either a shop or 
premises akin to a shop But as far as the present case is 
concerned, it seems to me it is easy enough to say that 
selling from a van on the public highway is carrying on 
retail trade in a place which is not a shop. In Scotland 
there have been two decisions to that effect in the Sheriff 


extract from the S< 


Court : one by Sheriff Lyell in 1915 (Glasgow Corporation 
v. Murphy, 31 Sh. Ct. Rep. 82), and one, in 1938, by Sheriff 
Malcolm (Procurator-Fiscal of Dundee v. Cosgrove, 54 
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Sh. Ct. Rep. 152). Sheriff Malcolm in particular gives a 
reasoned consideration with which I find myself in agree 
ment. Unfortunately the Sheriff Substitute in the case 
hefore us was not referred to them 


In the absence of an English decision of equivalent standing 
upon s. 9 of the Shops Act, 1912, magistrates are free to follow 
the Scottish decision on that section, or the English decision 
upon s. 13 of the Act of 1936, according as the reasoning appeals 
to them, but we gather that the Scottish case is gaining ground 
both because it did relate to the Act of 1912 and because the 
learned members of the Court of Justiciary did go to some 
trouble to analyse the Acts and explain their decision 


Whilst talking of street trading, we may refer also to the 
street trading provisions of the London County Council General 
Powers Acts, 1927 and 1947, which are the most specific and most 
detailed code upon the subject. In administration and inte: 
pretation these have proved difficult This is less a criticism 
of the learned draftsmen than a comment on the complexity 
of human affairs. The Act does not apply outside London, 
which is just as well, and the varying considerations in different 
metropolitan boroughs and even in different streets, with some 
differences of habit among costermongers and the street trade 
in different commodities, have meant that provisions designed 
to work fairly, as between the different sorts of traders and other 
users of the streets, have given rise to misunderstanding and 
probably to hardship The Times of August 3, 1948, reported 
a case before the Divisional Court where the Lord Chief Justice 
said that it was unfortunate that small traders should have had 
to find out the meaning of so obscure an Act. In that case 
the view for which the traders contended, of the meaning of the 
two Acts read together, had been accepted by the magistrate, 
and was upheld on Case Stated. Another case, upon the street 
trading provisions of the Act of 1947, was before the Divisional 
Court on April 24, 1950 ; it was reported in The Times next day, 
and now in 1950 1 All E.R. 1069. This was not upon Case 
Stated but upon an application for an order of mandamus 

Part IV of the Act provides for the designation by a borough 
counci! of streets in which street trading shall be allowed 
Liwences are still required by each trader, but a trader refused a 
licence for a designated street, to trade in a commodity for which 
it ws designated, has a right of appeal to a magistrate The 
counci] may designate a street at any time, but were by s. 16 (1) 
required before December 1, 1947, to take into consideration 
the question whether (and if so which) streets were to be so 
designated. Thereafter they can remove from the designated 
class a street which had been designated, and where they do so 
there is by subs. (8) a right of appeal to the Home Secretary 
Subsection (4) of the section gives traders aggrieved by failure 
to designate a street in respect of which a designating resolution 


has not been passed a right of applying to the council to do so 
and, upon their refusal, of appealing to the Home Secretary, 
but this express right of applying to the council and of appealing 
to the Home Secretary (against the refusal to designate a street) 
applies only to such streets as we have just mentioned : those 
that is to say, in respect of which a designating resolution has not 
been passed. In the case which came before the Divisional 
Court in April, a street which had been designated within the 
time originally limited had then been removed from the desig- 
nated class, and the traders affected did not appeal, as they 
could have done under subs. (8), within twenty-eight days of this 
removal, because they agreed to try a different trading area 
suggested to them by the council. Had they been well advised, 
they could, we think, have put in an appeal and asked the Home 
Secretary to respite it, upon an agreement between them and 
the respondent council for trying the alternative site. This, 
however, was not done, and, after trying the alternative site and 
deciding that it was not good enough, they applied to the 
borough council to have the street they had formally used rein- 
stated for street trading. They were met with the reply that the 
street was not one “ in respect of which a designating resolution 
has not been passed"; that these words are not the same as 
‘ is not in force,” and therefore that they had no right to insist 
that the street should be designated afresh, and no right to appeal 
against refusal to designate it afresh. The point to be argued 
was thus a very narrow one, upon the meaning of half a dozen 
words, and of those words the most natural interpretation, 
accepted both by the Home Secretary on an attempted appeal 
to him and by the Divisional Court upon the application for man- 
damus, was against the traders. It seems unfortunate that the 
possibility of the difference of opinion which arose in 1949-50 
was not foreseen when the Bill was before Parliament in 1947, 
with the result that, for the second time, a group of humble 
persons have been obliged to argue the meaning of the Act in 
the High Court, and in the second case have been cast in costs 
It is satisfactory to be told by a learned correspondent who was 
in court, though not instructed in this case, that counsel! for the 
Home Secretary did not ask for costs. The Home Secretary 
had been made a respondent because he had, under advice, 
declined to entertain an appeal against the borough council's 
refusal to redesignate the street, but he had made it plain by 
his letter to the would-be appeilants that he so declined simply 
because he was advised that an appeal to him was not com- 
petent as the section was worded. Since we have laid the 
blame upon the language of the section, we may perhaps remind 
readers that the Bill for an Act of this type is not drawn in the 
office of the parliamentary counsel. To most of our own readers 
this fact is familiar, but to mention it here is no more than just 
to a body of learned persons who come in for a good deal of 
back biting, even from the bench 


PASSING PRINCIPLES 


By A RATING SURVEYOR 


The Local Government Act, 1948, has slipped quietly into the 
jig-saw of English life’ February | was the appointed day upon 
which the Act came into force, but the average ratepayer w 
probably not become keenly interested in the behayio o 
new State baby until he is expected to carry it in 1952 of 
By that time the baby w 
demand note, and it is a fairly safe guess that it will not be a 
universally welcome little stranger in the family circle. It may 
be that the threat of this new infant does not seem so terrifying 
at this distance. After all, rate demand notes are no new thing 
Like rats, they are with us always, but unlike rats they do not 


have assumed the shape of a rate 


scuttle away from a sinking vessel ; they follow us to the very 
end of our submerging, their appetite grows too, and 1s insatiable 

But, until the first revaluation is complete, we shal! not really 
know what sort of a life this baby is going to hand out to us 
We can, however, attempt a forecast of the probable effect, for 
good or bad, that it will have upon our individual economic 
lives, by looking at the purposes for which it has been given 
statutory life, as stated in the preamble to the Act 

One of those purposes, amongst others—and the only one 
which immediately concerns the present theme of this article— 
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is to amend the law relating to rating and valuation for rating. 

It is, perhaps, a point in its favour that nowhere does the Act 
insist on “ Uniformity “ as did the Rating and Valuation Act, 
1925. This may seem a surprising lapse on the part of a Govern- 
ment concerned chiefly, it seems, to some, in ordering our lives 
to a common pattern 

In point of fact, as we shall discover later, the Act creates 
Startling distinctions which, on the face of it, appear to recognize, 
and indeed emphasize, class distinction. But, for the moment, 
let us confine ourselves to the good 


The mere fact that those concerned in valuing for rating 
purposes have no longer to chase the illusion of uniformity may 
actually help them to re-discover the long legally established 
and scrupulously just principles of rating law, as they were known 
and adhered to before the aftermath of the first world war 
gave rise to new tenets and doubtful methods 


Without question, the task imposed upon rating authorities 
by the Act of 1925 was impossible of successful achievement, 
with the limited skilled specialist valuation personnel available 
Only too often arithmetic passed for valuation, and in the 
process the principles by which valuation had been guided 
through so many leisurely years were relegated to the lumber 
room, with other old-fashioned impediments to progress 


But those same principles are worth bringing out, dusting, 
and restoring to their rightful positions in a world where the 
clamour is for fair shares for all 


They are 

(1) That each rateable hereditament shall be valued inde- 
pendently of every other hereditament ; 

(2) that every hereditament of one class shall be valued 
fairly in comparison with other hereditaments of the same 
class ; 

(3) that hereditaments of one class shall be assessed fairly in 
comparison with hereditaments of other classes ; 

(4) that no rule of thumb methods of valuation shall be 
employed 

Every one of these cardinal principles of established rating 
law, as we once knew it, has been violated to some degree over 
the past twenty-five years. A surfeit of arithmetic has, only 
too frequently, dulled the valuer’s skill 

Now for the bad 

Under the new Act it seems that the first and fourth of these 


WEEKLY 


COURT OF CRIMINAL APPEAL 
(Before Humphreys, Finnemore and Slade, JJ.) 
R. ». SMITH AND OTHERS 
July 6, 7, 18, 1950 
Criminal Law—Trial—indictment—Amendment—* Defective ”—Duty 
of counsel for prosecution—Indictments Act, 1915 (5 and 6 Geo. §, 
c. 9), s. § (1). 

APPEALS against conviction, and applications for leave to appeal 

against sentence 
The appellants were charged before Parrcuarp, J., at Hampshure 
Assizes on an indictment containing seven counts. The first count 
charged them with conspiracy to defraud, and the remaining six 
counts charged some or all of the appellants with obtaining sums of 
money from a building society by false pretences. At the close of 
the case for the prosecution objection was taken by defending counsel 
that there was no evidence to support the charges of false pretences, 
and counsel for the prosecution applied for leave to amend the 
indictment by substituting tn each case for the sum of money alleged 
to have been obtained “a valuable security, to wit, a cheque “ for 
the sum. The judge granted leave for the amendment to be made. 


principles have a sporting chance of survival, but the chances 
of the second and third look, in the vernacular, proper poorly. 
They have been done ! And the do-er is Part IV of the Act. 

Part IV relates to the valuation of dwelling-houses, and in 
relation to those houses erected, or in course of erection on 
April 2, 1919, the hypothetical tenant has received a pauper’s 
burial, and over his grave has been erected a structure built 
up from the hypothetical cost of construction in 1938 plus the 
hypothetical cost of the site either in 1938 or 1949, according to 
whether or not the house is council owned 

All other houses, with one or two minor exceptions, will still 
be valued by reference to the rents for comparable houses in the 
locality as at August 31, 1939. So here the ghost of the hypo- 
thetical tenant still wanders fitfully, deprived of a large part of 
his former domain 

But, let it not be forgotten, rental values in 1939 were generally 
well in excess of the gross values appearing in the valuation 
lists. It remains to be seen, therefore, whether there will result 
fairness of valuation as between hereditaments even of the same 
class 

Are there not possibilities of future social upheavals herein ? 
Will Mrs. Smith living in a small house (council) built upon 
1938 value site, frown on, or be frowned on by, Mrs. Brown 
living in a small house (non-council) built upon a 1949 value 
site? And will Mrs. Jones, tied to the ghost of the 1939 hypo- 
thetical tenant, be dubbed a snob, or secretly despised for 
attempting to live above her income ? 

For business premises, shops, offices, warehouses, public 
houses, hotels, factories and other commercial properties the 
hypothetical tenant is still a lusty old threat to the layman, in 
view of existing rental values. As valuation procedure for this 
type of property is the same as it was under the Act of 1925, 
it will be surprising if the occupiers of such premises do not 
receive a nasty jolt when the aforesaid baby is dumped through 
the letter box 

It certainly looks as though the occupiers of business premises 
are to have the honour of being appointed head nurse to this 
infant, especially since, throughout the country generally, 
shop property in particular has been assessed well below the 
actual rental level 

One last thought. Is the Act mere camouflage, behind which 
more nails are being forged, to drive into the semi-completed 
coffin of private enterprise ? 


NOTES OF CASES 


The appellants were all convicted on the first count, and (subject to 
one exception) were convicted on five of the remaining counts, they 
all being acquitted on the sixth 

Cur. adv. vult. 

Held, that, to be “ defective " within the meaning of s. 5 (1) of the 
Indictments Act, 1915, an indictment need not be one which does not 
charge any offence known to the law; an amendment may be 
allowed to cover alterations in matters of description and in other 
respects, provided it causes no injustice to the accused person ; and 
in the present case the amendment was properly allowed. As, how- 
ever, the evidence on four of the counts charging false pretences on 
which there had been convictions did not establish the obtaining of 
a cheque by any of the appellants, their convictions on those counts 
must be quashed, and the sentences reduced. 

Per curiam : The responsibility for the correctness of an indictment 
lies on counsel for the prosecution, and if, in his opinion, the indict- 
ment needs amending, the necessary application should be made 
before the arraignment of the prisoner 

Counsel: Jan Hill and R. J. Gray for the first appellant ; J. Scott 
Henderson, K.C., and J. T. Molony for the second appellant ; Norman 
Brodrick and McLellan for the third appellant; Michael King for 
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LAW AND PENALTIES 
OTHER 


ANGRY MOTHER 


sewile appeared 


4 VERY 


vcfore the Swansea 
13 yO. charged with assaulting two 
school, contrary to the provisions 
Persons Act, 1861. For the prosecution 
ence that on the m t Zz of June 28 
schoo! and accused her of 


f, on the previous day 


slapping her 
She denied the 
reupon shouted at her and struck 
to the floor. The defendant then 
“ her on the head as she lay on 

pulled out and she was unable to 
ross-cxamunation the mustress 

a@ thet « 
. 


r that she had slapped 
¢ suffered from headaches 
1 been to a doctor for treatment 
she saw her colleague lying on 
om with someone bending over 
screaming and was hysterical 
aS gaping at and then struck 
head struck a cupboard 


ative evidence saying lat the 


teacher saying This 


assistant 


child How do you like that 

Imitted in 

emper aft 
boy had been st : lants | could 
upped her face after 


mistress 


her hands 
lefenda 

Mr. H. L. Williams, K€ 

cases heard at that court for 

agistrates retired to consider whether or not they 
term of imprisonment 

the learned stipendiar 
fendant to pay i4 4 


nonths 


imposed fines totalling £6 


costs. She was also bound 


COMMENT 


ype of case appears to be all too common, although parents 
to the extreme lengths reported in this case 
be remembered that by virtue of s. 39 (1) of the Criminal 
Act, 1925, offences under s. 42 of the Act of 1861 may be 
by two months imprisonment or a fine not exceeding £5 


R.L.H 


SUBMERSION OF LOAD-LINE ON A TANKER 


he captain a Norwegian motor tanker appeared at Swansea 
trates yu July 10, 1950, charged with the contravention 


he provisions of ss. 44 and 57 of the Merchant Shipping (Safety 
and Load Line Conventions) Act, 1932 
For the Ministry of Transport it was stated that on the arrival of 
the ship it was noted that the load-line was four inches submerged 
Measurements were made and the defendant agreed that they were 
COrres The overloading represented sixty-five tons of fuel oil per 
The freight we i ton and the 260 tons overload carned 
if, and used thirty-one tons 


Swunsea, which would 


tu tune of loading there 
s abour 1.000 tons an hour 
mur tes The 

mons 


extra 


served 
the 


oaded as t 


appropriate 


IN MAGISTERIAL AND 


COURTS 


Subsectior ) of the section provides for a penalty upon the owner 
Or master in the event of oor vention, of a fine of £100 and to an 
additional fine not exceeding £100 for every msch by which the load 
line is submerged, such fine to be imposed having regard to the extent 
to which the carning capacity of the ship «= imcreased by reason of 
SsUDTTICT SOT 

the Act applies the provisions of s. 44 to load-line 
ed Kingdom while they are at a British 


lifications R.LH 


A DISTURBER OF THE PEACE 

A fifty-eight year old labourer appeared at Leeds magistrates 
court on May 24 ti) answer an information and complaint laid 
by the chief u or of police on behalf of the Director of Public 
Prosecutions that the defendant was a disturber of the peace 
in as much t Februcury 25, 1950, he had published a defamatory 
hbel concerning a member f parliament in the form of a letter 
addressed to the member and that he was a person lkely to persevere 
m such } u The summons as ormgimally imsued alleged 
also that onda had published a defamatory libel about the 
said momix 1 letter uddressed to a justice of the peace and the 
learned stipendiary magidtrate, Mr. Ronald Sykes, pointed out that 
two offences were mentuy iw he same summons and said that 
if the prosecution was going to proceed on the two offences, two sum 
monses would be needed 

The prosecution asked for the reference to the letter to the J.P 
to be struck out of the summons and this was done 

The defendant was the: asked to plead, whereupon the prosecutor 
pomted out no crm nal charge was made against the defendant, 
and that the prosecution was merely asking the court to bind the man 
over to be of good behaviour 

The learned magistrate then asked the defendant whether he was 
content to be bound over and to enter into recognizances and to 
find sureties for his future good behaviour, whereupon the defendant 
said that he was not disposed to find sureties and the prosecutor 
then said that he would be satisfied if the defendant were bound 
over in his Own recogni fances 

The defendant agreed to be bound over 
in the sum of £50 


' 
‘ 
{ 


n his own recognizances 


COMMENT 

This case illustrates -he muddle which sometimes arises when 
persons are summoned under the Justices of the Peace Act, 1360 
It would appear desirable that at an early date the Act should be 
repealed and modern and clear-cut procedure substituted to deal 
with cases such as the one reported above R.L.H 

(The writer is indebted to Mr. T. C. Feakes, Clerk to the Leeds 
justices, for information in regard to this case.) 


PENALTIES 

Hereford—July, 1950—drunk and incapable—conditional discharge 
Defendant, a casual worker, had pleaded not guilty at a previous 
court and had been granted a certificate for legal aid. Evidence 
having been given that defendant was so drunk on methylated 
spirits that a police van had to take him to the police station, 
defendant's solicitor informed bench that he thought they should 
have made more careful inquiry before wasting public funds on 
granting legal aid for an offence to which there was no possible 
defence ! 

Flintshire quarter sessions——July, 1950—-stealing watches entrusted for 
repair (two defendants)—eight charges defendants, aged thirty 
and thirty-one, were each sent to prison for nine months 

Norwich quarter sessions—July, 1950-—driving a motor car whilst 
under the influence of drink-——fined £25 To pay £25 towards 

t of prosecution and disqualified from driving private motor 

for five years. Defendant, a forty-two year old horse and 
jealer, was appearing for the second time as a jury had 
previously disagreed. The limited disqualification permitted the 
defendant to continue to drive a cattle float in the course of his 


bus 


cattle 


Oxford aling a tin of potato crisps value 6s. 6d 
an (three defendants)--ceach fined £3, and 
ls. 6d. cos Defendants, four young men, 
as the lorry was held up at traffic lights 
Oxford—June 150—using bad language m the street—fined £3 
Defendant, a marned woman, said that as her husband was deaf 
she had shouted to him. She denied using the phrases alleged 
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THE WEEK IN PARLIAMENT 
From Our Parliamentary ( orrespondent 


Before Parhament adjourned for the Summer Recess, the Attorney 


Creneral, Sir Hartley Shawcross, announced in reply to questions 


he Commons that the Lord Chancellor had appointed Sir George 


Aylwen to be Chairman of the Advisory Commuttee under s 
Legal Aid and Advwe Act, 149. He had appownted the Cour 
Limerick, Miss Mabel Grout, Sir Luke Fawcett, Master Burnand 


Mr. B. E. Astbury, Mr. A. Joseph Brayshaw, Mr. G. E. Haynes and 


Mr. S. H. Seth he members In addition to the 
¢ had requested the Committee to advise hom whethe 
“heme which the Law Society had made under 

4 


Does that answer mean tha 
thon of the t vod to secure the introx 

s hers witha if ready af ‘ lL by Octobe 

The Attorney-General Yes, S That « our hope 

Lt. om Clark Hutchison (Edinburgh W.) asked the Secretar 
of State for Scotland to make 4 statement regarding the bringing | 
force of provisions of the Legal Aid (Scotland) Act, 1949 
terms of « 4) of that Act 

The Jownt | ler-Secretary of State for Scotland, Miss ML Herbisx 
rephed that tt was hoped to Dring the Legal Aid (Scotland) Act, 1949 
imto force for the purpose of vil proceeds m the Court of Sess: 
amd the sherif , cxcepmt those cxcituded by the Act on October 
neat, and a er ry arrangements were Deing made to enable tha 

he dor 

ROBBERIES WITH VIOLENCE 

Mr. W. S. Shepherd (Cheadle) asked the Secretary of State for tt 
Home Department the number of persons convicted of robbery with 
venience in 1949, dividing the total as between male and female 

The Secretary of State for the Home Department, Mr. Chuter Ede 
replied th 1949. 414 persons were found guilty of offences under 

(1) of 1 of the Larveny Act, 191I¢ Of those 404 were males 


THE SUMMER ADJOURNMENT 


yw adjourned r the Summer Rx 


her | $ an crnerge 


PERSONALIA 


APPOINTMENTS 


M Baggott 
urban distract of Horr 
the Roval Navy dur 
RNVR 


Mr A. N. Mundy has been appointed assistant sol 
borough of Hornsey. Mr. Mundy is twenty-three years 
was on the staff of the borough of Wimbledon. He takes 
Mr Ernest Cx s who has heen appomnted assistant sol 
Stevenage Development ¢ ~wratior Mr 


years of age dm HM. Forces d 
Mrs. Elk ' probation office 


ted a probatior 


s Ma 
heen appo 
hathwon areca 


training scheme 


NOTICE 


The next court of quarter sessions for the borough Richmond 
Yorks., will be held in the Common Hall of the Town Hall, Richmond 
on Friday, August 11, 1950, at 11.15 a.m 


st “ duties 


CORRESPONDENCE 


[The Editor of the Justice of the Peace and Local Government 
Review imvites correspondence on any subject dealt with 
columns, for cxample, magistena!l matters, probation, local g 
mem, et 


i the Peace and 
Local Government Review 
Dear Sm 
ABSTRACTION OF ELECTRICITY 


In your footnote to my letter to you, which you very kindly published 
at p. 374, you refer to s. 18 of the Gas Works Clauses Act, 184°. as 
having been repealed. This it is, in relation to gas under the Gas Act, 
1948, but in the electricity world it is generally accepted that the repeal 
does not extend to the provisions of that Act as incorporated im the 
Electricity Supply Acts, still in force as amended by the Electricity 
Act, 1947. For that proposition the authority | believe to be Halsbury 
(Second Edn.) vol. 31, para. 775 


May I also take the opportunity of making a comment on the 
question asked by your correspondent A.C.F., in P.P. 2 at p. 376 
There is no statutory definition of ordinary consumer Dut a 
clue to its meaning is available in the definition of “ general supply 

s 1 of the schedule to the Electric Lighting Clauses Act, [59, 
where a clear distinction is drawn between ordinary consumer's 
and consumers supplied under a “ special agreement Notionaly 
the general mass of consumers supplied under published tarifls were 
ordinary consumers, and consumers with whom an agreement was 
drawn represented the other class. The distinction in practice became 
rather confused with the growth of two-part iff agreements entered 
into with consumers under s. 33 of the schedule to the Clauses Act 
Today, however, the position appears to have been simplified by s. 57 
of the Eletricity Act, 1947. Under that section consumers supplied 
under tho jarilts published under s. 37 (3) will presumably be ordinary 
consumert, and individual consumers supplied under s. 37 (7) will be 
supphed by special agreement If | may say so, in practice your 
analogy on the distinction between ordinary and special trains seems 
to be a very apt one, both under the old law and the new 

Yours faithfully 
D. S. CUMBERLEGE 
Legal Adviser 

Southern Electricity Board 

Southern Electricity House 

Bath Road 

Maidenhead, Berks 


We are obhged to our learned correspondent 
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PARLIAMENTARY INTELLIGENCE 


Progress of Bills 
HOUSE OF LORDS 


Monday, July 24 
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read Ja 
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PRACTICAL POINTS 


All questions for consideration should be addressed to “ The Publishers of the Justice of the Peace and Local Government 
Ohichester 


. Little Leadon, 


Review 
. Sessex.'’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
commanication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


1.—Elections— Parliamentary election—Returning officer's staff— 
Control of remuneration 

In the course of my employment in the registration department of 
a county council I have encountered the problem what amount of 
control, if any, the county council can exercise over the clerk of the 
county council in his capacity as acting returning officer at the parlia- 
mentary clection, particularly with regard to the persons employed 
on clection work and the payments made to them by the acting 
returning officer out of moneys provided by H.M. Treasury. I should 
be obliged if you could quote any authority on this point. | seem to 
recollect an instance where the clerk to an authority, having been 
requested to submit his parluumentary election accounts to the district 
auditor, refused to dv so and was upheld in his refusal. | should be 
pleased if you could confirm that there is such a case on record and if 
possible furnish me with details. ATwo. 


Answer 
We have not traced the case mentioned im your last sentence. If 
you can give a clue to its date, we will look further, but is it now 
wunportant ? The whole matter is now governed by the Representation 
of the People Act, 1949: see the Treasury scale in S.1. 1949, No 
1965, and Home Office circular, R.P.A. 19 dated November 8, 1949. 


2. —Evidence —Statement made by defendant to police before prosecu- 
tion decided upon— Whether admissible in absence of caution. 

1 am directed by my chairman to inquire whether a statement made 
by a defendant to a police constable, at the preliminary inquiries 
made by that police constable, is admissible as evidence although no 
caution was given to the defendant at the time of making the statement. 
In a case here yesterday at the court, a defendant was charged with 
driving without due care and attention and the prosecuting solicitor 
put a police constable in the box, who originally interviewed the 
defendant, and it was on the result of that interview that the prosecution 
was decided upon. The defendant's solicitor took exception to the 
police constable reading a statement which the defendant was alleged 
to have made, because he had not previously been cautioned, and the 
chairman allowed the objection. 

I shall be glad if you will let me know your views on this matter 

Sro. 
Answer. 

In our opinion the statement is admissible. Even if the defendant 
had been in custody, which he was not, the fact that his statement was 
made without the usual caution being given would not render the 
evidence inadmissible: 2. v. Voisin (1918) 82 J.P. 96. See also Lewis 
v. Harris (1913) 78 J.P. 68. If the statement in the present instance was 
made to the police voluntarily and at a time when it had not been 
decided to prosecute him, there seems to be no ground for challenging 
its admissibility in evidence. 


3.—Husband and W ife— Divorce—Desertion for three years— Whether 
interrupted because wife stayed two days with hushand. 

The facts very briefly are that the parties were married in March, 
1946. After fourteen days of married life the wife became adverse to 
sexual intercourse and caused difficulties over this. After May of the 
same year she declined any further intercourse whatsoever There 
is one child, born January, 1947. In May, 1946, the wife left her husband 
and was away from him ten months. During the whole time he main- 
tained her. She resided with her mother. During this period after 
five months had elapsed the husband got a council house but it took 
him five months to persuade her to come to it. She eventually came 
to the council house in March, 1947. In June, 1947, she left again 
It ss NOt necessary to go into the causes of her leaving other than to 
Say it was particularly over her desire to live with her mother. On 
this occasion the husband declined to maintain her unless she came 
back but maintained the child. She took no action with regard to 
this whatsoever until December, 1948, over a year after when she 
issued a summons alleging desertion and neglect to maintain. This case 
was heard by the local magistrates, when we acted for the hushand 
The husband at that time declared his anxiety to have his wife back 
and he was genuine in this and the magistrates, after hearing the 
evidence, adjourned the case for three months in the hopes of effecting 
a reconciliation. They declined to make an interim order in view of 
the wife's behaviour and attitude and asked the probation officer 
to assist. Three or four days after the hearing on the Saturday night 
the wife suddenly turned up at the husband's house, said she had come 
back, slept im the same bed as the husband but declined mtercourse 
and without a word or saying anything at all when the husband was 


away packed her things and returned to her mother's on the weeny 
following. She was again seen by the probation officer and as a result 
of that interview the probation officer requested the strates to 
put the case forward in the list and fourteen days after the first hearing 
it came up again and the magistrates dismissed the wife's application 
The parties have never lived together since 

The point im question ts on what date does the desertion commence 
to run? | have considered Weatherley v. Weatheriey [1946] 2 AN E.R. 1, 
and the authorities surrounding tt with regard to the question of the effect 
of refusal of intercourse as a ground for alleging desertion, and | feel that 
broadly speaking there are sufficient other grounds which added to 
the refusal of intercourse distinguish it from Weatherley v. Weatherley, 
were that the only case. | have also considered, however, Hopes v. 
Hopes {1948} 2 All E.R. 920, and finally Bartram v. Bartram (1949) 
2 AIL E.R. 270. The judgments in the last two cases are very interesting 
In this case | feel there is no question the desertion commenced to 
run in June, 1947, if not earlier and | would not oe back 
further than that. The three years will expire in June this year 
unless the wife's return in December, 1948, can be interpreted as a 
sufficient interruption in the three year period. My own view is that 
it was not an interruption because the wife did not really put an end 
to the desertion and it is what | should describe as a very brief inter- 
lude in desertion which | should think would be insufficient to break 
the penod 

1 wonder if you can by any chance refer me to an authority more 
directly in point, as | am almost certain there is one, than Bartram v 
Bartram. | have spent a good deal of time searching without success 
but | am convinced that I have read either an article or part of a 
judgment dealing with this particular point Sao. 


Answer 

On the face of it, we should say the husband could allege continuous 
desertion since June, 1947. The fact that she stayed with him for two 
days and nights after that date does not necessarily constitute a 
break in the desertion; the wife's intention must be taken into 
account, and if the court were to find that she never really meant to 
resume cohabitation desertion would, it seems, be continuous. The 
case of Mummery v. Mummery [1942] 1 All E.R. 553 is in point, 
and is probably what our learned cc t has in mind 

Two other cases on refusal of sexual intercourse are Scotcher v. 
Scotcher (1947) P. 1; and Callister v. Callister (1947) W.N. 221 


4.—Land Drainage — Drainage rate—Enforcement 
A demand for a drainage rate for the year ending March 31, 1950, 
was issued at the beginning of October last, and claimed to be due on 
demand. As it had not been paid, application was made to my justices 
for a distress warrant on March 6, 1950. Could the justices issue a 
distress warrant” Is it, in fact, due on demand, or is it in arrear 
only after the end of the period for which it is laid, namely, March 31, 
1950, and should the proceedings for enforcement be brought only 
after March 31, 19507 It is assumed, for purposes of recovery, there 
is no difference between drainage rates and ordinary parochial rates. 
This further point is purely academic, but it occurs to me that it is 
not unusual in the case of parochial rates to encourage people to pay 
promptly, by offering discount if the rate is paid before a certain 
date. In these cases the local authority have waived any right to 
require payment on demand. When does such rate become in arrear 
and recoverable by legal process ” 
Sey 
Answer 
Land drainage rates are recoverable in the same way as general 
rates. Section 26 (2) of the Land Drainage Act, 1930, requires the 
drainage board to specify in their resolution the period for which 
the rate ts made, and the provise to that subsection makes it plain that 
this period will be that in which the resolution is passed. This is 
borne out by the form of demand note in S.R. & O. 1930, No. 955 
A rate when duly made and published, as to which see s. 27 of the 
Land Drainage Act, 1930, is due on demand : Davis v. Burrell (1851) 
10 C.B. 821, and therefore the justices must issue their warrant if the 
preliminaries are in order and the demand has been made. It is true, 
as stated in the query, that s. 8 of the Rating and Valuation Act, 1925, 
authorizes a discount for prompt payment of general rates. This 
however merely recognizes that, in practice, rating authorities have 
seldom collected rates promptly ; it may be better business (for them 
as for tradespeople) to reward prompt payment with a discount than 
to enforce it by legal proceedings 
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OFFICIAL ADVERTISEMENTS, TENDERS, ETC. (contd.) 


B' ROUGH OF KETTERING 


Appointment of Assistant Solicitor 


APPLICATIONS ted from newly 
qualified Soli 
Solicitor in the Town Clerk's Department at a 
with Grade VA of the 
and Technical 
Scale of Salaries, 


subject to 


are inv 
tors for the post of 


Ass siar 
salary im accordance 
Admur 
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. £550 per rising 
service by annual increments of £20 
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NSFORD PRICE 


Town Clerk 


N! W ZEALAND 


Justice and Prisons Department 


APPLIC 
as 


Res 


ATIONS are 


hation Officer (Mate 
£NZ.770 per 
The successful applicant will subse- 
quently be considered for the position of Chief 
Officer, Head Office, Wellington 
with a probable commencing salary o 
ENZ.860 per annum, rising to £NZ.96O per 


annurr 


na! Pr commenc 


ng Sahiry annum, rising to 
£ENZ.820 

Probatwr 
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Senior Probation Officer 


ENZ.54 
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( Female} —<« 
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The High Comn 
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25, 1950 


Cc OF NOTTINGHAM 


Assistant Solicitor 


APPLICATIONS 


Lox «> 


RICHARDS 
Town Clerk 


_oxvon COUNTY COUNCII 


APPLICATIONS are wn admitted 
permanent 
OoOnwmmncnm | 
sohcrors under 
sohcitors admitted one 
£625 sohcnors admated for 
more £650 The salary scale 
increments of £25 to £700 a year 

The appointments will be subject to the 
Council's Superannuation Scheme A cand: 
date engaged im 4 temporary capacity will be 
subsequent vacany 
assistant 
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Solkntor and Parlamentary Officer, ¢ 
Hall, Westm Bndge, London 
Complete ipphcations to be ret 
September 19S0. ¢ 
(1026) 


particulars) 
addressed 
to the 


able Dy 
ounty 
ter 


ANvassing dis 


No TINGHAMSHIRE COUNTY 


COUNCHI 


Mate Children's Visiting Officer 
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APPLICATIONS 
aprxnntiment for 
Childrer 


the above 
under the 
Act at a salary in Grades APT. I 
or Ll (£390-—4445 or £420--£465) according to 
qualifications and experience The person 
appointed will be required to undertake Juven 
ile Court and or adoption and family investiga 
tion duties, after-care work with bovs of school 
leaving age and the boarding-out of older boys 
Preference will be given to candidates with a 
Social Science qualification or Child Care 
certificate and with experience in some or all 
of the duties 
Application forms and further particulars are 
obtainable the Children’s Officer, Shire 
Hall, Nottingham, to whom they should be 
returned within fourteen days of appearance of 
sement. Canvassing will disqualify 
K. TWEEDALE MEABY 
Clerk of the County ¢ 
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The National Association of Discharged 
Prisoners’ Aid Societies ‘incorporated ) 


Affiliated to The International Penal and 
Penitentiary Commission 


Patron : H.M. The King 


FUNDS AND LEGACIES 


NEEDED 


URGENTLY 


Registered Office 
St. Leonard's Howe, 66, Eccleston Square, 
Westminster, S.W.1. Tel. : Victoria 9717/9 





co NTY BOROUGH OF IPSWICH 


Appointment of Senior Law Clerk 


APPLICATIONS are invited for the appomt 
ment of Senior Law Clerk in the Town Clerk's 
Office 

Applicants should have had previous ex 
penence in the legal work of a local authority 
preferably the conveyancing side The 
appomiment is subject to the provirons of 
the Local Government Superannuation Act, 
1937, and to the passing of a medical cxamnna- 
The salary will be in accordance with 
Grades VI or Vil of the A.P.T. Division of the 
National Scales (£595 £660 of £635--4£710) 
and the commencing salary will be determined 
by the successful applicant's ability and 
expenence 

There is no form of apphcation but candi- 
dates must state age, expenence, qualifications 
and any other relevant details. The names of 
three persons to whom reference can be made 
must be supplied Applications must be 
received by me not later than August 19, 1950 
Canvassing will disqualify 

If the applicant is to his knowledge related 
to any member or semor officer of the Counci! 
he must disclose that fact in writing to me when 


on 


thon 


submitting hes apphcation 
G. BARR 
Town Clerk 
Town Hall, Ipswich, 





THE 


DOGS’ HOME Battersea 


INOORPORATING THE TEMPORARY 
HOME FOR LOST & STARVING DOGS 


4, BATTERSEA PARK ROAD 


LONDON, 8.W.8, 
AND 
FAIRFIELD ROAD, BOW, E. 
(Temporarily ctosed) 


OBJECTS 


To provide food aed shelter for the host, 
ewe , and starving dogs in the 
Metropolitas and City Police Aree 

To restore lost dogs to thetr rightful owners 

To find sultable bomes for unclaimed dogs 
et somina! charges 


To destroy, by « mereifel and palnivw 
method, dogs that are diseased and 
valucions 


Out-Patients’ Department (Dogs 
and Cats only) at Battersea, Tucs- 
days and Thursdays - 3 pm. 
Since the foundation of the Home in 
1860 over 1,925,000 stray dogs have 
received food and shelter 
Contributions will be thankfully received 


by E. L. HEALEY TUTT, Secretary 








Established 1836 Telephone : Holborn O273 


GENERAL REVERSIONARY 
AND INVESTMENT CO. 


ASSETS EXCEED £2,800,000 
Reversiom and Life Interests Purchased 
Loans Granted thervon 
the AcTWany, 50, Caney Sraeer, WC 2 
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Re en lie 
swaeo SIGNALS 


and put the Police back on the beat 


Traffic duty policemen can do very little to combat the crime 
wave 
The most effective deterrent is the man on the beat. 
Electro-matic Vehicle-Actuated Signals can take care of the 
traffic anywhere. No intersection is too difficult or too 
complex. Every traffic point thus equipped 
veans the release of valuable trained 
men for duties where the human element 


is essential. 
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